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Bell At!;mde Nerwork ServiL"CS. Inc..
Two Bell Adtnlic Plaza
1320 Nor.h Coun House IWad
Nlnth Floor
Arlington. Virginia 22201

Mr. Scon Hoyt
Arch Communications Inc.
1800 W. Park Drive
Westborough, MA. 01~81

To All Paging Carriers:

September 30. 1997

RE: One-Way Type 2 Paging Interconnection

Effective with the lifting of the Federal Court Stay on November 1. 1996. Bell Atlantic stopped
billing usage charges associated wilh one-way Type 2 paling uunks. However, due to biUil'l1 system
limitations, the non-usage sensitive entrance facility charge continued to appear on the bills in states that had
Local Transport RestrUcture (LTR).

This letter is to advise you that Bell Atlantic plans to cease billing recurring eharps for entrance
facilities for one-way Type 2 paging trunks and credit the relevant charges fCtroactive to November 1, 1996.
This process will begin once the billing system modifications arc completed in .December of this year.

Type 2 entr.lnce facilities are also used for non-local traffic, (i.e., interMTA calls) and to provide
paging carriers a pteway to receive calls to their customers from other networks which transits Bell
Atlantic's network.

Because there is a mixture of traffic types on these dedicated entrance facilities, Bell Atlantic plans
to bill a percentage of the entrance facility charae. Bued on our analysis of available traffic studies, Bell
Atlantic has determined that 80% of the truffic delivered to paginS carriers over. dedicated interconnection
entrance facilities is local telecommunications traffic (intruMTA traffic) and 20% is either interMTA traffic
or trufflc that does not originate on Bell Atlantic's network (e.g.• transit traffic originated by third parties.
such as.IXCs. LECs other than Bell Atlantic. CLECs and other CMRS providers).2J

Effective October 1, 1997. Bell Atlantic will begin to bill paling providers 20~ of the non-usage
sensitive dedicated entrance facility charles as set forth in Bell Atlantic'S access tariffs. This billing will be
applied on a prospective basis only. It will not be applied retroactively to November I, 1996.

If you have any questions concerning these chanlcs please submit them to me in writing ill:
1320 North COUrthOHSe Ro:1d
9th Floor
Arlington, VA 22201

Sincerely,

tf~,,-~~.)jM~
Wireless ContractManager

Z3 47 C.P.R. § 51.703 provides mOll "(:I.) LEC mOlY not ltI:lCSS ch:1rgcs on any other telccommunic:ltions C:lJTier for 10cI11
tel~~'Ommunic",tions tro:1ftic thot ori),lin'llc:> On the: LEC's network." By implication. LECS mllY ch.1rge for tmffic thoc is noc
Joc:al or dOl!s nOI orisin:ue on ics network.

TnT~ P.1~
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Decision 91·05-095 May 21, 1997 ____.

BEFORE THE P'CBLIC tn'ILITIES COMMISSION OF THE STA1'B OF CALIFODIA

Appl1cation of Cook Telecom. Inc., ~
fo: arbi~ration pursuant to s~cti9n } ;rrlicat~OD 97-02-003
252 of ~he Federal Teleeommun1cat10ns •
Act of 19'6 to establish an ) (pi ad February 3, 1'97)
interconnection agreement with )
Pacific Bell. )
----------------)

-----

David M. Wil'9Q and David A. Simpson,
Ateorneya at. Law, for Cook Telec01l\,
Inc., applicant.

Thoma. J. Billo and David Discher,
Attorneys at Law, for Pacific Bell,
respondent.

Karen Jgpt., Marc ~olb and Mike Wat.on, for
the Commission's Telecommunications
Division.

1. S'II!!MXY
He reject the Arbitraeed In~erconneceionAgreement

between Cook Telecom, Inc. (Cook or applicant) and Pacific Bell -(Pacific or re8ponden~) because it .fai18 to previde for
compensation to Cook for ehe costa that Cook incurs in terminating
calls to its pagi.ng customers. Accordingly, the agreem.ne fails to
comply with Section. 251(b) (5) and 252(dl (2) (Al (i) of the
Telecommunications Act of ~996 (Act) and our Rules Governing
Filings Made Pursuanc to the Telecommunicati~Ac~ of 19",
Resolueion ALJ-168 (Rules) _ We further order the parties to file
an agreement in conformance with this decision.
2. ;aackground

On February 3, 1997, Cook filed a timely application for
arbitration of terms, conditions and rates for intereonne~tionwith
Pacific. Pacific filed a timely response on February 28, 1997.

- 1 -
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Arbieration hearings were held. OD March 12 and 13, 1997 - Opening

briefs ~re filed and. served on March 24, 199', aDd reply briefs

were filed and served on March 31. 1997.
An Arbitrator's Report was filed and served on April 21,

1997. On Apr11 28, 1997, parties filed aDd served a conformed
agreement in cOIIlpliance with the Arbitrator'. Report. On May 2.

1997, parties fil.cS. and served comments 011 t.be Arbitrator'. Jteport

and the conformed. agreement.
3. Arbi.t:.uted .,rl' pI;

The ~breshold issue is whether applicant is entitled to
transport and termination compensation. We conclude, eontrary to
the Arbit.rator's Repor~, that applicant i. so entitled pursuant to
the Act.

Under Rule 4.2.4, we may reject an arbitrated agreement
or port.ions thereof that do not meet the requirements of Section
251 of the Act, regulations prescribed under Section 251 by ehe
Federal Communieatians Commission (PCC), or the pricing standards
set forth in Section 252 (d) of the Act. Pursuant to Section
252(e) (3) of the Act, we may also reject agreements or portions
thereof which ~iolate other requirements of the Commi.sioZl. For
the reasons set forth below, we reject the arbitrated agreement .. ,.__
filed by the parties and order ~he parti•• to file an agreement in
compliance with this decision.
3.1 Ac..t and ICC Requl,atum.

Respondent has a duty under Section 251 "to establish
reciprocal compensation arrangements for the transport and
termination of telecomrm.micat.ions." (Sec;tion 251 (b) (S).) Section
252 (d) further provides that a State Commi.sion shall not consider
terms and conditions for ~ciprocal compen.ation just and

-~asonable unless the Hterms and condition. provide for ehe mot.ual
and reciprocal recovexy" of costs "by each carrier." (Sect.ion
252 (d) (2) (Al (i) .)

·2-
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Applieant ie a one·way paging cOInpany. Applicant does
no~ origina~e txaffic for te~ination on respondent's network.
Respondent argues that because traffic fl0W8 only one..way - - ~,'
respondent always terminates trattic on the applicant's network -­
and respondent never terminates traffic on its network from the
applicant, applicant is not entitled to compensation because such
compensation. is not "mutual" or IIreciprocal" within the meaning of
sec~ion 251 (b) (5) of the Ace.

We disagree. onder Section 251 Ca) of the Act, reapondent
has a duty to interconnect with applicant who otherwise qualifies
as a "telecommunication. carrier" providing "telecommunications
eervice" with1n the meaning of the Act. (47 U.S.C. SS3 (44) &: (46».
In fulfilling this dU~y, ra8pondent has an obligation under Section
2S1(b) (5) "to establish reciprocal campen.ation arraftg.men~s for

- the transport and termination of telecommunications." Under
Section 252(d) (2) the state is to ensure that "terms and conditione
for reciprocal compensation" "provide for ehe mutual and reciprocal
recovery by each earrier of costs associated with the transport and
termination on each cI;rier's network facilities of calls that
originate on the network facilities of the other carrier. ft <§mph.
added) .

In creating these duties, Congre•• did not c~ out an
excepcion with re8pect to those telecommunicac1aa. carriers
p~oviding a telecommunications service thaC consi,ted ot one-way
paging. To the contrary I Congress broadly required local exchange
carriers to interconnect with all providers of communication
services meeting the definitional sections of the Act, and to
compensate each carrier on reasonable terms and conditions for the
eoses that it incurs in terminating calle to the called party that

originate on the local exchange carrier's network .
.Respondene does not dispute that there are costs incurred

by applicant in cerminating calls to applicant's customers. We do
not think ~hat COngre•• intended a result that, on the on. hand.

- 3 -
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would require respondent eo compensate a carrier providing two-way
wireless servic~ for the costs ehat the carrier incur., but on the
other hand, allow respondent to deny compen.ation to a carrier
providiDg one-way wireless service for the costs that such carrier
incurs. To be sure, when respondent terminat.es calls on its net.work
from cellular and other wireless provider., respoDdent is
co~pensated for the costs that it incurs in terminating such
traffic. We believe that Congress intend.~ t.hat each and every
carrier should be compensated for the cost. that it incurs in
terminating t.raffic, and did not intend to deny a class of carriers
-- in this case, one-way paging _. the right of compensation
s:i.mply because there is no traffic terminat.ed on the local exchange
carrier I s network. We fail to discern any public pOlicy that
Congress intended to further by denying such compensation eo one­
~ay paging carriers when, at the same time, congress went to such
great lengths to grant such carriers the right to interconnect and
compete on an equal footing under the Act. We believe tha~ Congress
simply recognized that historically, while local exchange carriers
have been compensated by competitors for terminating competitors'
traffic 1 the local exchange carrier should reciprocate by
compensating competitors for terminating the local exchange
carrier'S traffic.

OUr construction of the Act is consistent with that
adopted by the Federal Communicat ions COmmission ("PCC"). In Local
Competition Provisions of the 1996 Telecommunications Act, First
Report and Order, 11 FCC Red 15499 (Aug.l, 1996), ~he PCC
promulgated regulations pursuant to the Act that required all LEes
[local exchange carriers] to enter into reciprocal compensation
arrangements with all CMRS [commercial mobile radio service]
providers, inclUding paging providers, for the transport and
t~ination of traffic." 14. at para. 1008. The PCC was careful
to expressly specify, and clarify any perceived ambiguity, that
paging providers are included in the class of CMRS providers

- 4 -
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entitled to compensation for terminacing traffic. Set also i4. at
para. 1092 (n ••• paging providers, as telecommunications carriers,
are entitled ~o mutual compensation for the transport and
termination of local traffic ... ") and para. 10'3 ("we direct
states, when arbitrating di8pu~eB under Section 352(4) (2), to
establish rates for the termination of traffic by paging providers
based on forward-looking economic c08ts of .uch termination to the
paging provider.") The PCC's policies art consi.t.nt with our
interpretation of the Act chat Congress intend.d to compensate all
carriers, including one-way paging carriers, for terminating
traffic.
3.2 Tem;pation and TraP'P9rt

Respondent ne~ claims that applicant does not transport
and terminate traffic, and hence does not qualify for compensation
under the Act. We disagree. As discussed above, paging carriers
q:..lalify as telecommunication carriers providing telecoanunicat1oDs
services within t.he meaning of the Act. When a caller dials a
paging customer, the call is initially transported on the local
exchange carrier's network, and then handed off to the paging
carrier for ultimate delivery to the called party. As explained by

"";illf_

applicant, dedicated trunks pick up land-to-pager calls at
[respondent's] tandem offices. These facilites then carry such
calls t.o Cook's terminals. Exhibit. 1 (Cook Testimony). In this
arbitration, both parties agreed that similar dedicated trunks are
used to connect respondent's end-offices to applicant'S paging
terminals. We agree with applicant thac it provides termination
and hence applicant should be compensated regardles. of whether t.he
interconnection occurs at an end-office or tandem. However, as
discussed below, ~e disagree wit.h applicant that it is entitled to
recei~e compensation for any costs .incurred beyond the paging

- 5 -
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~erminal. Cook is only entitled to. compensa~ion for its paging­
terminal costs,· which, for the purposes of this arbitration, we

will consider an "equivalent faciliey" to an end office 8witcb. 1

From the evidence in this ease, Cook provides no
transport because Pacific Bell provides the interoffice trunking
facilities between its end office and/or tandem and Cook's paging
cerm1nal. Therefore, Cook is not entitled to compensation for
transport between respondentts end-office or tandem and applicantts
paging te%lninal. 2 Although Cook is not entitled to compen~ation
for transport, neither will it be charged. We note that pursuant
to a stipulation discussed below, Pacific will not charge for the
facilities it uses to transport calls to Cook becau•• Cook is
awarded termination charges in this order.
3_3 Discri-;DltiOD

Section 251(c) (2) requires nondiscriminatory
interconnection for transmission and routing of telephone exchange
service and exchange access. Applicant does not provide telephone
ex"d1ange service or exchange access. Therefore, the
nondiscriminacion provision of this subsection does not control.

Section 252(i) further requires that re.pondent:
H ••• shall make available any interconnection, ~
service, or network element provided under an
agreement approved under this section to which
it is a party to any other requesting
telecommunications carrier upon the same terms
and conditions as those provided in the
agreement."

Applicant aseerts this obligates re.pondent to offer
applicant the same rates paid to Pac-West TelecOM, Inc. (PaC.West),

~ D.92-01-016, 43 CPUC2d 3, 15 (1992); sf. 47 C.P.R.
S 51.701 (d) .

·~However, to the extent Cook owns facilities ~hat connect from
respondent's end·offices or tandems to Cook'. paging terminals,
applicant is entitled to compensation for transport.

- 6 -
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as ineorpoJ:"ated in the agreement advocated by applicant. We affirm
the Arbitrator' EJ findings that this is incorrect. The Pac-West:
agreement was not approved under the Act. Moreover, applicant: ia
not a competitive local carrier as is Pac-West. ~d applicant's
service is not the same as Pae ..West's service. Also, there is no
evidence on the record of this proceeding for us to determine
wheeher the rates adopted in the Pac-West agare.ment are based an
cost.
3.4 fUb11c pplicy

Congress provided under the Act that local exchange
carriers ,interconnect: with, and pay compansation for, the
termination of traffic, to all teleeommunications carriers that
provide telecommun1catione aervices. In this case, applicant
incurs coste for terminating traffic that originates on the
respondent's network. No public policy is served by denying

applicant the right to be compensated by the respondent (With which
applicant interconnects) on just and reasonable term8 for the costs
that applicant ineu~s in t~ansportin9 and terminating traffic.--
3.5. ca.prpsatiqp Ra~e8

Pursuant to Section 252 (d) (2) (A), ~8rms and conditions
for reci~rocal compe~ation of ~ransport and termination must be
based on a reasonable approximation of the additional costs of
termination. HaVing reviewed the cost information submitted on the
record, we do not feel confidene in establishing final rates at
this time. However, we are prepared to establish interim rates.

Cook's ~ieness, Xrout, introduced a cost study which
purportedly arrived at a forward-looking cost of ~.4 cents per
page. Trout'S study assumed a network designed to serve 50,000
customers that would each generate 70 pages per month_ His study
included the costs for the paging termi~al. for the paging
transmitters, and for the facilities linking them together. Cook
requests ~he termination rate that Pacific pays ~o Pac-West Telecom

- 7 -
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under an agreement submitted to the Telecommunications Division in
Advice Letter 181lS,.that would result in 0.95 ceDts e~sation
p~ page (less than Trout's cost estimate) .

Pacific's witness Scholl testified that Trout's coat
study was flawed and that ateer making adjustments, a more
appropriate estimate would be from 0.006 to 0.088 cent. per page
dependin§J on the eype of paging terminal used and OD the capacity
assumptions for that paging terminal. Scholl argues that Trout's
study did not conform to the consensus costing principles
established in D.9S-12-016. Scholl's adjustments exclude costa
associated with paging transmitters and with the facilities that
link the transmitters with the paging terminal. Scholl argues that
these portions of the paging network are not traffic-sensitive and
therefore should not be included in the TSLRIC of termination just
as local loop faCilities are not included the TSLRIe of termination
in the wire11ne context. Also, Scholl attempts to eliminate costs
that are not directly associated wi~h paging service, such a8 voice

teatures. Additionally, Scholl argues that Pacific should not have
eo--compensa~e Cook for traffic sent over Type 1 (end-office)
interconnections because Pacific avoids no COsts by sending traffi~

that way.
We share Pacific's concerns that Cook has not submieted

an acceptable cost study which is consistent with our adopted
consensus costing principles adopted in D.95-12-016. Pacific'S
argument to limit ehe cost study to paging-specific features, to
traffic originated by Pacific, and to traffic-sensitive elements is
compelling. We are also concerned that Cook's study used a
terminal which had excess capacity. Cook's cost study does not
convince us to adopt the termination rates n.gotiated by Pacific
Bell and Pac-West Telecom nor those rates established in
arbitrations between Pacific and wireline CLes as reasonable
approximations of Cook's additional costs of termination.
Furthermore, although we are not bound by the FCC's determination

- 8 -
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on ~his issue, we note that: First Report and Order presumes tbat a
paging company's additional coats of termination would be Ie•• than
those of the incumbent LEe, warns against the ec:oDondc harm of

. 1mposing a rate based on the LEe's costs for termination, and
s,pecifically directs state eommissions not to us. the termination
proxies established in the Order for establ1shing a paging
carrier's termination rate. (paragraphs 1092, 1093.).

Pacific's adjustments to Cook'. cost study appear to be
reasonable, based on the record in this proceeding. .Therefore, on
an interim basis, we will accept Pacific's adjusted cost figure,
0.088 eents per page, based on an appropriately sized paging
terminal, to set the termination rate. Pacific will pay the same
rate to Cook regardless of whether the traffic is sent over a Type
2A (tandem) or a Type 1 connection.

we emphasize that these rates are interim. Therefore, we
will keep this proceeding open to take further evidence to .et a
fo~rd looking compensation rate which is ccnsi8ten~ with our
conaensus costing principles. The assigned arbitrator will issue an
ALJ ruling to ee~ out a schedule for the second phase of the
-~c.eding. '
3.' Rejection of A1:bitraCed~t aDd r111Jag of ....nt

cqgsistept with the Tens of Thi. D8cMicm

For the rea.ona discussed, the arbitrated agr..men~ does
not meet the requirements of Sections 251Cb) (5) and 252 (a) (2). We
therefore reject the agreement, and direct the parties to submit a
new agreement that provides compensation to the applicant for its
transport ana termination of calls.

At the direction of the arbitrator, both partie.
previously pres~ted a "aueliDg clause" agreement with seClcions

that would be included or deleted as a ccnaequence of the outcomes
of the Arbitrator's aeport (Ex. 20). We c1ixect the parties to use
that "dueling clause" agreement to file a new agreement tha~

complies with the findings in this decision. In the dueling clause

- 9 -
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agreement, compensation for use of local paging interconnection
facilities (section 3.2 of the agreement) depended upon the basis
for our finding. To clarify our pos1tion, we fiD4 that COok ie
not entitled to reciprocal compensation purlUiQ; ;0 th' cerDs of
she Pac-West Isra9mlDt. Therefore, the alternate language for
Section 3.2 which dete:nnines that Cook is entitled to reciprocal
compensation on terms other than thoae in the Pac-West agreement,
should be adopted. The resulting section 3.2 provides for the
recurring facilities charge. to be apportioned between the parties
Dased on the each party's relative amount of originating traffic
sent over those facilities. Consequently, Cook will not be
assessed recurring charges for the facilities.
PipcUpgs of Pact

1. Applicant is a one-way paging company.
2. Applicant terminates traffie Chat originates on the

~espondent's network and prevides termination of
telecommunications.

3. Applicant incurs coses for terminating traffic that.

originates on the respondent's network.
4 . The Pac-We.t agre8.nt was Dot a.pproved under the Act.
S. Applicant does not prcwide the same service as PacWest ....­
6. No pul)lic policy objectives are met by denying

c:ompensation to applicant for the cost of term:i.natiDg' calls that
orig1nate on r.~ncleDtI8 network.

7. Cook submitted a cost study that eetimate.. the
termination cost as 2.4 cents per page.

8. Coole requeAt.s the termination rates negotiated between
Pacific Bell and Pac-West Telecom in Advice Letter 18115. under
those terms, Cook would be compensated at aproximately 0.95 cents
per page.

9 . We have no evidence in this case that the rates adopted
in the Pac-West .~reement with Pacific are based on cost.

- J.O -
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10. Cook's cost study does not comply with our consensus
costiDg principles established in D.9S-12-016.

11. Cook's cost study includes costs for the paging terminal,
the paging transmitter., and the facilities that connect them.

12. Cook's cost study includes costs tor features that can be

uaed for non-paging ••rvice.
13. Cook's cost stucly includes coats for equipment that can

be used for other purposes than terminating pacific-originated
traffic:.

14. Based on the record in this proceeding, Pacific's
adjustments to Cook's cost study are reasonable to set rates on an
interim basis.

15. Pacific makes adjustments to Cook's cost study to arrive
at a cost ranging from 0.006 to 0.088 cents per page depending on
the paging terminal selected and the capacity assumptions employed.
rnnclusiOW' of La'"

1. Congress' intent in providing mutual compenaation under
the Act was to ensure that carriers that historically had not been
compensated for terminating calls originating on the loeal exchange
carrier network henceforth be compensa~ed.

2. paying compensation to one-way paging companies for
terminating traffic is consistent with the Telecommunications ~ct

of 1996, as well as FCC orders and regulations implementing the
Act.

:3 • Cook's arguments did not convince us to adopt the
termination rates negotiated by Pacific Bell and Pac-We.t Telecom
nor those established in arbitrations between Pacific and vireline
CLCs as reasonable approximations of cook's additional costs of
termination.

4. Pacific's cost estimate of 0.088 cents per page should be
adop~ed as the rate for compensation to Cook for local termination
on an interim basis.

- 11 -
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S. Pacific's refusal to pay compensation on Type 1
connections is unreasonable because Cook still incurs termination
cost~ at its paging terminal.

6. Pacific shall pay the same cOIQPeDsation to Cook for local
termination regardless of whether the partiee are interconnected by

a Type 1 or Type 2A connection.
? Cook ahould only be entit.led to compens.tion for its

paging tenlinal costs which, for the purposes of this arbitration,
should be considered an equivalent facility to an end office
switch.

8. Based on the facts in thi.s arbitration, Coole is not
currenely entitled to c~p.n.ation for traaaport. However, if and
when Cook owns facilities that connect from a Pacific':Sell end
office or tandem to a COOk paging Terminal, then Cook will be
entitled to compensation for transport.

9. The Interconnection Agreement between Coole Telecom, Inc.
and Pacific Bell should be rejected because it is inconsistent with
the Act.

10. A new agreement should be submitted that. confomuil with
this decision.

~l. This order should be effective today.

o Il D E...,B

IT IS ORDIDtBD ebat:

1. Pursuant to the Telecommunications Act of 199', the
"Conformed Interconnection Agreement Betwee Cook Telecom, Inc. And
Pacific Bell (U lOO~ e),· dated and filed April 28, 1997, is
rejected.

2. The parties shall jointly file, wi~hi!l 10 days of the
date of this order, the Lnterim Conformed Xntercoanection Agreement
in the· formats described 111 Order1.Dg Paragraph 5 below. The

parties shall baee their agreement on the HdueliDg clauae"

- 12 -
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agreement (~ibit 20) and make the following changes to that

agreement:
il. The seceions of the conformec:l agreement

shall reflect our determination t.hat COOk
is entitled to reciprocal compensation.

b. Section 3.2 of the agr••ment shall reflect
our determination that Cook Telecom, Inc.
is not. entitled t.o the terms of the Pac­
West agreement.

c. ~he ~.rmina~ion compensation rate in the
pricing Schedule in Attachment III shall be
as follows:

0.088 cents per Local Paging call

3. The agreement as described in Ordering Paragraph 2 above
shall become effective when filed.

4. The assigned arbitrator ahall issue a Ruling to eBtablish
a procedural schedule for the establishment of final ~ates for
local transport and termination.

s. The parties shall submit the Interim Confczomed
Interconection Agreement to the Commission's Administrative Law
JUdge Division on electronic disk in hypertext markup language
format. Further, within 10 4ays of t:he date ot this oreter, Pacific-­
Bell shall enter the Cbnformed Interconnection Agreement in its
world wid. web sen-er, and provide information eo the
Administrative Law JUdge Division Computer Coord~ator on linking
~he Conformed Intereonneeeion Agreement on Pacific Bell's server
with the Commission's web si~e.

- 13 -
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- S. This proceeding shall remain open to set final rates for
local eransport and termination.

This order ie effective today.
Paeed May 21, 1997, at SacrameDeo, California.

P. GREGORY CONLOlf
President

JBSSIE J. KNIGHT, -m.
HDRY M. DtJQtJE
RIOWU> A. BltAS

Commissioners

I dis.ent.

I sl JOSIAH L. NEEPER
commissioner

-
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1397 Minn; 'PUC LEX-IS lla printed in FU"LL format.

In the Matter of the Petition of AT&T Wjrel~g3 ~~rvice$,

Inc. ,for Arbitration of an Interconnecc,icn Agreement. ..... it.h. n
SWEST'Coml11unications, ,Inc., PUl:"$uant. t.o 47 U.S,C. § 2S2(b)

DOCKET ~C. P-421/E~-97-371

Minnesota Public Utilities Commission

1997 Minn. PUC LEXIS 118

July 30, 1997

PANEL:
rrl) Edward A. Garvey, Chair; Joel Jacobs, Commissioner; Marshall Johncon,

CommiS9ioner; Don Storm, Commissioner

,OPINION:,
ORDER RESOLVrNG ARBITRATION ISSUES

PROCEDORALllIS,TORY

:OnOceober.3,.,'1996, AT&T Wi-reless,ServiceB . Inc. (AWS) served a SWEST
communications, Inc, (USWC) with a request to negot:iace under the
'rel~6on"il\inicat'ion9Act of 1.99CS,' 47 U;S.C. § 251. The parciesfailed to reach an
ag:rE!emene:~n;theissuessubjectto,negotiation.

of,: March :7; 19!n, AWS petitioned the Commission for arbitration of all
unresolved issues pursuant to the Act.

, ' ,

On·'ApriJ. '1.1,1~97;, t.h~C.cimrnlssion'issued its ORDER GRANTING PETITION,
ESTAaI,ISHING- ~ROCEDURE:S ·POR, ARBITRATION. This Order t'eferred the arbitration
between AWsand aswc t.ache Office of Admil\ist:rativeHearings (OAR) fora

,contEtsced case hea:r1ngbefor~ an Adritinistrative La'~ Judge (ALJ). The
commissiort's Orderlimit.edparty. intel.-vention in the pr;oceeding to the M.innesota
Department ofpubiic Service'Cthe".DeparCmenl:) and the R.esidential and Small

:eu::d.nes-s Utilities Division of 'the Office of the Attorney General (RUD-OAG)
, OAG/RUJ).The Department and, the ROD/OAG 6ubsequentlyinterveoed in the
proceeciing~' ,

The arbieration hearing began on May 6, 1997 [*2]
1997. Th~a~bit'ration record Clo5edoD May 23, 1997,
received.

ann ~ontinued on May 7,
~hen reply briefs were

'On J\me 6'i~997i the Al.J, io:;ued, the Arbitrat:ic.,n Decil3ion in thia rnat:t.er. AWS and
aswc filed exceptions on June iI, 1997.

On June 30; 1997, ,the Commission heard oral argument: by the parties and on July
2, l3~7, t.he Cornmiseionmet: to consider t:his matter

FINDINGS AND CONCLUSIONS,

B....A ",lII:m~t 111 IIIilt .....~ ,"~.....:,... ,r'"""Ir

",. '~:',i~'j' . I ;, 1: :'::

I. Preliminary MaLL~r~

-
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A.1I.d.minis~rative Notice

Minn. Stat. § 14.60, aubd. 4 provides:

'"-

Agencies may take notice of judicially cognizable tacts and in addition may take
notice of general, technical. or acientif~c fact::! within their specialized
knowledge. Parties ahall b~ notified in writing eit.her before or during h~a:r;'ing,

or by referenc:;;e in preliminary reports or otherwise, or by oral 3tatement in the
record, of the material so noticed, and they shall be afforded an opportunity to
conteat 'the facts so noticed. Agencies may util,ize their experience, technical
competence ,and specialized knowledge in the evaluation of the c',idence in t~lLe

hearing reco:t:·d.

Pursuaqt to this statute, the Commission will take administrative notice of the
stayed rules in Appendix B of the FCC (*3] order, as well as the related
exp,lanatory paragraphs ill the First Report and Order, Implementation of the
Local competition Provi~ionfl in the Telecommu.nications Act of 1~196, CC Docket
l{o. 96-98. The Commission has given notice at the hearing on this matter that it
intend~ ~o-:do, thJ..sand has $'{ven parties an opportlUlity to x'espond in oral
a.:r:g\,lment.. CeJ:t.ainpol't.ions of 'the· ol:del' hav~ aln~i:iuy been made a pal:C of the
record: of the a.rbitratiOn.

As a retiult of it.saction in taking administrat.ive notice of the items noted,
tpe. FCC methodologies have become part of the record in this nlatter and the
Commi3aion con3iders them aB it would other evidence in thecaee.

B. c;rar1fy~ng the Effect of the Stay

rl1e Coomiisaion has no legal obligatio11 to apply the met.hodologies, proxies or
other direct.ives contained in I:he'stayed portions of the FCC's ordex. However,
most of theFCC order has not been stayed and t.he Commission may not disregard
,these portions on the Msia ehae i-: finds them illegal 0:::- unconstitutional.. .

TheCOmniieslon, unlike a ~ourt, do~a not have the authority to declare a statute
uncOI1st.:i.tutionalon its face. Nealand v. Clearwater Hospital, 257 N. W. 2d ~66,

368 (Minn.. [*4] 1977). Likewise, the Commission does not have the authority
eo declare a federal rule invalid. The federal courts of appeals have exclusive
jU:dsdiction

.to enjoin,eet aside,suspen<:1 ( in whole or parI:) or to d~term.ine the
validity of .. ,all final orders of the ~'eder31 Communications commission made

"r,eviewableby section 402 '(a)·o'! title 47.

20 U.S.C. § 2342 (1).

While theCommiasion has challenged thest.atutory a'..lthority of the FCC to
regulate the pricing of.intrastate telephone services, it ha~ done so 9roperly
by 1nr:.ervening 1n a lawsuicbefore a federal court of appeals, not by declaring
portions of the rul~ invalid ..

C. Burden 6f Proof

In ita April 17, 1997, ORDeR G~~T!NG PETITION, ESrABLISHING PROCEDURES FOR

- 1- - \,
... : J. "~ :- .il... ' I .........

- ", II"" ',r" ','
", .. :'~,
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ARBITRATlON in this matter, the Commission determined chat USWC has che burden
of proofin~heBe proceedings. The Commission ~taced:

The ·burden of proof with respect to all issues of material fact :;hall be on U
5 WEST. The ·facts at issue mu.st be proven by a preponderance of the evidenc~.

The ALJ, however, may shift the burden of production as appropriate. based on
which party has control of t.he crit.ical informaCion regarding the issue. lon

dispute.
("'5J
The Commia~ionts decision is consistent with the FCC's August 8, 1.996 Orde.= in
CC Docket No. 96-98 in which the FCC specifically established a proof standard
of clear and convincinge"V'idence applicable to local exc;h",uge companies (LECS)
who would deny an entr3.nt' s r~que8r_ tor ;;l m",thod of achiflving interconnection or
acce5S to unbundled elements.

The explicit placement: of the puX'den of proof on U S WEST by the Commission and
che FCC acknowled~et:: that USWC ano. ot.her. LECs have a monopoly, not only over the
local exchange' network but also over information about the network tha.t is
needed to maKe major decisions in thig proceeding.

·0. Jl,;greements, SUbject: co Modification, Commis,sion Approval

.Th'e Cl!-lreelli.ent,sar:P~tra1;edinthls' proceeding may need tope modified in th~

future. tor several reasons. Firat, the partie.s may continue to negotiate as the
statei; n'lake theil:deciaions. Second, some decisions may have to be made on an
·interim basis SUbjecL \..0 la.t:<:!ramendment in futurl;! proceeding.OJ. These future FCC
and Commission·decisions. including rulemakings, may need to be incorporaeed in
these agreements. Inde~d, the FCC Rules indicate that a party violates the dut.y
under the Act· to negotiate [*61 in good faith Hit refuses

to include Lnan arbitrated or l1egotial~d ~greement a pX'ovision that
permiestheagreement: to be amended in t.he fueure to taka into account changos
in Commis.sion or state rules.

47 Cf'R § 51.301 (c)(3) ,

Therefore, the Commission,he!ebY clarifies that. the rtgreements it approves in
this Order are suPject to modification by negotiation or by future Commission
.direction.~ My fl,lture modifications or amendments should be brought to the
Commission for approval.

E" Timef~ame for Reconsideration and Final Contract Language

Minn. Rule:s, Part 7829.3000, sUbp. 1 establishes a 20 day ti.meframe foX' filing
petir.ions£or rl!couaideration. The Commission believes th,at a shorter tirneframe
is d~air.!lble1.n t.his Cilae to act efficiently t:o promote the ~oCl.ls of the Federal
Telecommunications Act. In considering whether a vari.anc~ to allow parties to
file a petition for :t'ehearing or recoI1l'3ideration within 10 days of the issuance
of the Order is appropriate, ~he Commission notes that it may vary its rules
purauant to Minn. Rules, Parco 7829.3200 when:

. enforcement ot the rule would impose an exce~sive burden upon the applicant or
others affected by the [*7] rule;

lEXIS-·NEXIS-
..... , ..... - ..

:'
...... ""' ...
.... -4 l-l

lEXIS-·NEXIS'-e
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granting the variance would no~adver~ely affect the public inceresc; and

granting- the variance would not conflict with st:andardg imposed by law,

Applying these ~tandards, the Commission finds that granting such a variance
iswarrlU1tedand will do so. Firat, varying the time frame for petitions for

~econsideration from tw~nty days to ten will not impose an excessive burden upon
the part:if!'s to chis proceeding as it: provid!'!!'! p03rties Bufficient: time to prepare
their petit.ions apd allows adeqt.ate time for the Commission to carefully and
thoughtfully analyze thepetitiona for reconsideration. It will also allow the
Commission to act eftic;:iently to promote the goals ot the Federal Ace. Second,
varying the time frame for the filing of pe 1:it:ions for reconsideration will no\.

advereely'affect the public interest. but instead will allow an orderly,
efficient. processing of this matter, Thiri, granting the variance would not
conflict-with s.candards imposed by law,

,The CommiB£:ion note!} that it i,e: not changing the 10 d~y time period allowed for
answers to peticions for reconsideracion, Minn. Rules, ?art, 7829.3200, suhp. 4,

Since the Commission desires to coordinate consideration (*8] of the final
contracr.. lan9'uage with it.sx:eview of the petitions for reconsideration, this
Order wi,11 give the parties 30. days from the issuance of thiD Order to file

. final ccmtract language" Intere~ted part:ie~ and part.icipants will have 10 days
.tofBe comment a on the: submitted final contract language.

II.OisputedIssues: AIialysis and Action

-
A.Bill&I<eep

Under 41 U,S.C. § 251 (b) (5), 'each LEe has the duty to establish reciprocal
compensationat-rangements for t,he t::r::ansport and termination of
tel@communicationlL uBill ,l;.. Ieeep" ia oil compensation agz:oeement where two
il1t~rconnectedcarriers terminate each othel'S traffic without: billing each
other. This method reduceathe use of resou:=ce:s devoted to measuring traffic and
bilJing. .

1'.Ml'S

AWS!proposed th<itthe COmpanies be allowed to "bill & keep" in this case
'bec~\J.se,icargued, the ;,unount:of compensation to be exchanged between parties
will he "equivalent~'. AWSe.xpla'inedthat ;)lthough the traffic between AWS and
USWC·ia substantially unbalanc-ed; 'AWS' higher costs to terminate traffic (more
than 4 t.imes USWC'Ii> cost) mean that in net, the dollar value of the compensation
owed eacbother may oe·in balaace.

AW.'S asserted [*~] that tJSWC has not presented any evidence regarding its own
cost.s or AWS' costs, ....tdl~ AWS hae provided evidence to indicate that it~ costs
are subetantially higher that the cost;, of USWC. AWS stated that it is pr'epared
to waive full. cost recovery to gai.n the advantages of "bill & keep",

2. USWC

USWC argued that the Commissiol:'. should reject "bill & keep" a,s a compensation
meChau1sm [0,1;' t.:.c:;an~p0J::L, t.:e.c·mi.nation, and transit. uSWC sta.ted that the ~'CC
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concluded tha.t bill " keep could he imposed by a gtate only if traffic is
x'oughly balanced in t:.wo direc:t.ions, is expe-::L8u \;0 remain 90, and neit.her
carrier has rebutted the presumption of symmetrical rates. C'SWC 3tated that
traffic 'flows between it and AWS will rarely, if ever, reflect a s::able pattern
of balanced tt'af:fic because AW9wi11 Ch009~ to serve part.icular tYP~8 of
customers and will tacset noo-random groups, ·..,hi Ie USWC must: serve all comers,

USWC noted t'hat in mar.y of it5 exietin'J agreement.s with CMRS provider3 the
t,raffic is signi ficant1 y \lnba1.anced, ~,g, Innd- to-mobile t.raffic is typically
lesstha~ 25 percent of total traffic,

3. The Depa~tment

'l'he Depart.mentrecomm~nded,that "bill & keep" be reject:.act <'18 a r:'ompens:.aticn
{~lO) mechanism for t!:ansport and termina::ion. The Depart.ment rej ected .~.,.,s I

and USWC I ::leost ':'Jtudies a3 unreliable. The Depart.ment noted that AWS' evidence
Wag ext:remal y, SJi;ecchy and USWC I G cost: sc.udies '....ere seriously tl.awed,
Furt.he:rmorEl,. thoDepartmcnt.:l.rgued that the record is unclear as to ....hat degree

. ty"af.i:ic between the parties is out of balanc~. Giv~n the uncertainty r~g;lrdj r.g
act.ual c:ost~.andactual traffic flow6, the Department did not believe there is
enough evide'nce to find that "bill &: keep" will fully compensate bot.h parties.

'\. The AW

The ALJ did not ~xpiicitly.addrElas the issue of "bill & keep" but did make an
ex~licit rec6mmr-ndiition reg'ardins. the prices to be implemented in this
proceeding. Ie appears chat the AW's decislon tu :t'eeommend prices lmp11es chat
it is llotracomme~ding "bill & ke@p".

5< Analysia.and Action

Under 47U.5; c. §252 (d} (2) (A} ::::eciprocal compensation is noL j U$t;. Rnd

r.easOl'lab18\lnlessi t

.px-ovides fortbe mutual and reciprocal recovery by each carrier of costs
associated wi.th the tranaport and' termination on each carrier' a network
facilitieaof calle that originate on the network facilities of the oth~r

caJ:':rier; and 'Ciileucbterms and" (*11] conditions det:ermine such costs on the
basis of ei··reasonable apPl:"oximation of the additional coats of terminating such
calle,

Given theunce:itaint.y regarding actual co~t3 ;:lnd a.ctual traffic flows, the
Ccmmi 13 $ ion does not beli~ve there is enough evidence in this record to find
,hbill, 6< keep" will compensate both parties. Therefore, the Commission finds that
"bill ~keep" is not an appropriate compensation mechanism for transport,
termination, .a.nd transit.

B. Interim Prices

LEXIS··NEXIS·LEXIS··NEXIS·
C~"~ .. ·-"
I. ~J:: .i ::. ...

,Ail par~ies and the ALJ agreed that permanent races for exchange of traffic
should not be ~et in this proceeding and should be set in the Commission's
generio cost docket (P-442" 5321, 3167. 166, 421/CI-96-1540). At iSRll"'. here i.;J

what interim rates will be e~t~blished that ..... ill be subject to a true-up when
permanent: races are set in the generic cost docket,
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'A'i'JS sponsored proposed'ioterim ra,tes based on its modification of a USWC coat
.tudy, making,adjustment~ to the cost of capital and depreciation rates. AWS
proposed the following interim rates bas~d on th<e cost study it submitted in
thia proeeedfng:

Type 2:e.(end office termination) $ .0025 per minute of use
Type':aA(tandem ~witching and transport) $ .0020 per minute of use

'Transit (tandemaw:itching and transport) $ .0020 per minute of use
(~12]

2. USWr.

USWC proposed. two alternatives for interim price9:

1. 'I'herates set: in the March I, 1994, agreement between the parties:

. TYPE!' 2B (end office termination)
Type2A (tandem swite:hing and transport)
Transi t . (t.artdem: swit.ch1ng and transport)

or

.;; .0206 per minute of use
S .0245 per minute of use
S .0245 per minute of use

. '.' ' ...
. : .' . . .

~.The inc~.riniraces$et in t:he U S WEST Consolidated Arbitrati.cm docket:

Type 2B (end office termination)
TypE'!, 2A (tand,emswitching artd transport)
Transi t(tandem s~itching and transport)

3. TtJ,eDepartment

$ .00260 per minute of use
S .00556 per minute of use
$ .00556 per minute of use

.' ..

..the Department'stated t:hat' neither' party has aubmit:ted sufficient information to
det:e'rrninepermanentl-ates for transport and termination. According to the
Department,. USWC"has not sup~rted the U::3e of any cos\; BL:uOy including the study
'i tproviol'!.<i to AWS. i' t: AW~ I rf!q\:lM.t.

The t1epart:metitnoced that the cO,at. ,study relied on by .AWS on this subject is not
based'on'I'ELRICprinciplel:l and was rejected in the Consolidated Arbit:t·ation. The
Department fl1rth~r stated that AWS' modification of the USWC cost study is not
sufficient to make that study [~13J appropriate.

'I:he Department recommended that the Commi.ssionadopt the interim rates
determined in t,he Consolidated Arbitration docket ac this time and establish
permanentrat.es with the guida.nce, of the USWC' s Generic COGt doclcee.. The
Depar:tmentfutt.hl;';:t' recommended that the interim rates which would prevail at the
conclu.9ion of this proceeding, through t':::l the conclusion of the Generic C08t
docket, should be aubjecc ~o true-up as was ordered in the Consolidated
A1.-bi t:ration.

4. The ALJ

The ALJ' I;jt;:~ted chat:. it is appropriate to adopt as interim rates in this...-.' fj"
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proceeding ,the incerim rates for transport: and t.el.'ttiination or.dered by the
Commission in ~he Consolidated Arbit~ation ~~oceeding, The interim ratee should
prevail from the conclusion of, th.is proceeding t.o tCle conclt.lsion of the generic
c9s t docket" ,The interimratea I.'Ihould be 3u.bj ect to true-up based on the
permanent rates established in the Generic Co:}c proceeding.

5. COlncniBBion A.l,;timl

Section 252 (b) (4) IA.) of the Act l!ltatea:

The Stat,e commis:3ion shall limit its consideration ot any petition under

paragraph Il} [Arbitration.] ... to the issues set for~h in the vetition and
:in t:hp. :rAtF.lP('ll'l~A, if ::lny, fiJ",d \l1'1d"''l"' pl'lr<'lgraph ("'14J 13).

Since the c~6t studies supporting the rates set in the USWC Consolidated
Proceeding are not part of the record in this proceeding, they may not be relied
on as the best evidence available. 'rhose rates were based on Hatfield 2.2.2
which isnotpa~t of the record evidence.

The :contract rates in tn-e' March 1~94. contract between USWC and AWSwe:r:e approved
by'th~ Commi.ssion in 19~4.aowever, these rates were not cost-based and were
approved under a different re9~1~tory structure. A3 such, they are unsuitable
forad6ption as interim rates in t.his caGe.

As between USWC's cost study all is and. its cost study as modified by AWS, the
,comm~sa1on einds that uswC'elunmodified cost study is preferable because the
Commis.sionhas app'roved chel:3-year dep:;eciat:i.on life uDed in that study. Hence,
the ,Commission finds that the best ~vidence in the record is U8WC I S unmodified
cost3tudy.

The resulting rates are:

, ' EndOffice Te rmina. t ion: '
",TandEe1Tl &.Tr~nS\port:' ,

,El1d Office Termination and Tandem &. Transport:
'I'ra.t~~d.t :

.001994

.001114

.003108

.001114

These rates do not' include an" .unpunt of depreciation reserve deficiency
(,DOn'O); asdrig'iIially;t:equest~d'byUSWC. OSWC subsequently .... ithdrew (*15]
its request to recover the: depreciation reserve deficiency in the rat.es set in
this Order, stathISI' that' the depcecia.tion reserve deficienc:yshould be
est:abl'ishedfor all ILECS in a separate study. ,In these circumstances, the
Commissionfirids that the absence of an amount of depreciation reserve
defici,ency ;in ,1:he races estal:;lli~hed in this Order do not render such rates
unreasonable. In so finding, ',the ,Commission is not detel:mining th~t the rates
ultimately adopted as a result of the generic cost proceeding will or will not
contain. an aC10unt of depreciation reserve deficiency. The Commission notes,
however, that depreciation reserve deficiencies have never been approved by thi:;
CommissiOD.

C. Compeneacion 1:0 AWS r;;'rom Thi.rd party Carrier

~he parties could not agree on wh~c cermination charges would be cwed to AWS by

" '

fI
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third p~rty.·carriera for cal19 originating with a third parcy carrier,
traneitingTJSWEST'S necwoz:k., and terlT\inacing on AW$' network. Nor could the
parti~loi .agrae,o~ USWC I S role in. facilitating the collection of these charge.s by
Al-lS io the interim period wtlenAWS has not developed agreements with third party
·carriers.

1. AWS

AWS arguedthatuneil it cana.rrange ["16) agreements 'with third party
'carriers,t1SWC should notbilJ,or. collect termination charges for carriers usi.ng
its tacil1.cies·for transited triltfic unless those carriers have a reciprocal
arrangement t;hcmselvea. AccOrding co AWS, third party c.:arriers and AWS should
originate and terminate their O'Nn tr.affic. v.t!;-a-vilil each other, on a "hill &.

keep" basis.

:3~. USWC'

'lJ'SWCasaerted tha.t it. is not. responsible for the moniO!t:ary arrange~,ent between
. 6rigi~ati.ngi3rldte:rmlnatin9'carriers. uSWCargued that it i.'3 not. required to
negodate.traneitingarraaogemepta· and to bill fm: them on behaltof AWS and that
AW~ ~ ~eiationshipGwit:httl1rdparty carriers ha.ve nothing to do with this
proc~edin9 bet,;w~en·tiSWC.andAWS.

:~,~I!'loo ", . '.. .'
. . 3' .:Th~'Depart;.m~nt andtheAL.:r

N~itherthe.oepartinent n02;'tl1.e ALJ comment.ed on this issue.

Th:eCommission fi<nds.thatit'isconsistent with the Act that USWC be required to
ma.keitsre60;rding ~d ·bi;l.ling stlrvices available to A'fJS to facilitate AWS'
c:ioHeCtl.6ri6f<termirtationcha.!:"ges owed it by third party CLll:'rier5, Of course, if
AWSdoa~l.l~eUsW-CLs·recordingandbilling services it mu.::t compensate USWC at a
rea86nabl~ ;~~te . . .

. .' D.' Compen~at.i.on fo1." Traffic Tet'llIillated at AWS I MSCs

Thl:ip.u:tJes Couid' not:a9re~whetherAWSshould be compensated for it.\! Mobile
.. Switching Center (MSC) at the same rate. USWC is compensated for its tandem
':switchor acehe lower/~ndofdce rate.

1. AWS

'AWS argued' that it should be c~mpensated at the hi.gher tandem ~witc:h rate for
'UIH~of itstw1scs·.·.A.'I'S ac&tedthat·.it,s,MSC can al'lddoes terminate calls to any
phyaioallocation'to which tisWc.'s .tandem can te.rmina.c:e calls and performs
'functionS'rem~'rkablyaimilar to a USWC tandem swit.ch .

. .:AWS. refe'rr~d 'to the Commission's decision i.n the Consolidated Arbitrat.ion ....here
t:heC.ommia.sionstated that COl'\Pett:ins local exchaaye company (eLBC) swicches
perform..the same functionast.he·inc:umbl?!nt:· 9 tandems' in that thoy both route and
·c~rry the,calla oEthe other'carrier'g subscribers. AWS argued that there ie no
dernonstrabledifferencehetweena CLEC switch, AWS' MSC, and USWC's tandem .

«." I't1('Jnbn ot" rhr Ileal tI.,L.cytCl'~rk /IIJ'"Uf'
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U S weST,"spo~iti~niS that AWS' S1Jitched network doc::; not perform a tandem
switching-fUnction and,. therefore; does not qualify for higher tandem 8 w itc:hing
rates' .. USWCar:;gued thatAWS 'awitch funt:tions as an end office switch, that AWS
~rovides only, a single switching function, [·.18} and that: AWS does not incur
the c;osts tha:~ uswc utH:ll:lin performing two swi1::ching funcciona.

aswc alsorejecced AWS' argument that USWC should pay tandem rates, as opposed
to end officei:ates,' simplybec:a1,1se AWS claims to have higher costs - The key
ractor, according to USWc, is that AWS' MSC do~s not perform a tandem funct.ion,
that eventhO'\.lgh AWS may employ an IS4l '!aw..lern switch, chat e~uipmenc is not.
us~d to p@rfnrm a ~And~m ~witching function

3. The;Department

The Depart.tn~!=l,tsupport.ed the position taken by AWS, thaL AWS'.3 MSC's should
receive compe~ation at the tandem swit.-:h ute. Citing' the FCC Order at
paragraph 1090, Department stat~d that sta.te commissions are directed to
consider tha:functionalityandthf;! geographic area to be served bya
c~mpetlt6r;Bsw'i~Chincomparison, to thE! LEC'e switch. The Department noted that
J\WS" MSCGwitchc,g appea.r· tofW1.ction in both end office and tandelll capacities,
-t>~~t AWS'aell' site control switch and cell siteswnrk t,ogether to perform end
'offic::~ f\.Ul¢t!ons. '. Additionally, the Department noted. that AWS' MSCs perform
transit tunctiOns by. routing calls to other wireless carriers.

4., The: ALJ:

The At>1noted that: Paragraph 1090 of the [·B] ,FCC I s First Order directs that:
6t'ate3coris;i,de~ the functionality and geographic area t.o be served by a
con,pe'titof.~ss~:J.t:cl1 in compar1aon to theLEC'sswicch. The ALi found that AWS'
MSCswitchl3.s;'~?pea'r to:function,J;nb()th end office and tandem capacities, t.hat
AWS' .celf:~site control:switch.~nd ce1.l sites work together to perform end office
typ(! funqt.ions,sl'lO that AWS'MSCs perform transit functions by routing calla to
oth~rwireless,carrier:s,t:ocomplete the roaming calls "fit.s customers. The ALJ
tur;Cher notedt.hat by virtue of. the MSCa' technical capabilicies and .
inte7.'connectieni!with otbernetwOi-ks and AWS'sroamingagreements with other

'wiralesscarriers, AWSsubscribers can place andreceivecallB for out-estate}
Minnesota. The: ALJ conclud~d,:eherefoJ:'e, that AWS' 'MSCs are comparable to USWC' S

'tandem9w'ttehes>t!ln:d,as~uchJwarrant compensation at USWC's tandem rate for
uSWC traffic; terminated at ,AWS'el MSC.

The ALJexp~essedsurprise tha.t several other Stat.eCommissions have determined
t:bat a~ireless network doesnoc quality to be compensated at the tandem rate,
in.lightofthe quantum of proof imposed on a LEe on this type of issue and the
Act's focu's ont;:ompetitionanciaccommodntion [*20] to new tech."lologies. Iu

any event:, the' .ALJ riot.ed, the Minnesota Commission addressed this :i F.lElue as it
relatea toMinnesotacompetirig local exchange carr.iers who do not have wireless
networks ,i%}the Consolidated Arbitration Proceeding Order. See Order, pages
70-72. In.thatOrdiai:, the. COII\ll\J.aaiun stated tAAt it waa inapproprute to tocus
on: "c@rt:;,i~n t€!chl'lical and functional. differences between U S \oTEST' 9 tandems and
typical CLECawi.tches". Tne.ALJ stated he was unpereuaded that the technical
differences- between AWS'e MSC,warrantG treating AWS's MSC like a USWC end office
and concluded that: USWC failed to prove that the difference justifies different
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